Evaluation of the implementation of transparency in CAP beneficiaries

In the years since farmsubsidy.org’s early victories in Denmark, the UK, the Netherlands and
Sweden, EU member states have come a long way in publishing data on recipients of farm
subsidies. The new EU Financial Regulation was amended in 2006 to require publication of all end
beneficiaries of EU funds.' For agriculture, the deadline for implementation in relation to the 2008
financial year was 30 April 2009.% In theory, these new rules on transparency should give citizens
an excellent new tool to see how their tax-money is spent and to what purpose. In practice, we see a
highly fragmented system that with a few exceptions is characterised by poor usability, failure to
comply with the requirements of the regulations and in a few cases active defiance of the principles

of open government and transparency.

Compliance with the requirements on content of data

Most member states fulfil the requirement of publishing the data for 2008 payments by 30 April
2009. Only Germany has announced that it refuses to comply while we can find no evidence of

Slovakia having complied with the new rules.

Those who publish data mostly fulfil the requirements regarding what data should be published:
namely names, municipalities and amounts of the payments. However one bad example is Poland,
which publishes only the names of the person applying, not the name of the companies. This has the
effect of disguising companies or other legal entities who are really making the application and
making it impossible to compile datasets for a larger recipient like one company filing applications
for several departments signed by several staff members. The regulation is very clear on this, stating
that member states must publish “the full legal name as registered where the beneficiaries are legal
persons...[or] the full name of the association as registered or otherwise officially recognised where
the beneficiaries are associations of natural or legal persons without an own legal personality.” In

our opinion, Poland is in breach of this basic requirement.

Several countries also publish the name of the fund or scheme under which the subsidies are
granted. However, the Netherlands fails to provide a total amount for each recipient. Article 1 (1)(h)
of the regulations states that member states must disclose “the sum of the amounts received by each
beneficiary... in the financial year concerned”. In cases where the beneficiary has received more
than one payment, the data provided by the Netherlands lists multiple payments for the same
beneficiary but no total sum per beneficiary is provided. This makes it very difficult to find out

definitively how much a particular company in the Netherlands has received. In our opinion, the

! http://europa.cu/scadplus/leg/en/lvb/134015.htm
* The implementing rules of Commission Regulation (EC) No 259/2008 can be read here:
http://tinyurl.com/d7zgpg and a full copy is attached to this note.




Netherlands is in breach of this basic requirement on disclosing the total amount paid to each

beneficiary.

Bulgaria has only provided data for 2007, and not data for 2008 as required.

Compliance with requiments for usability

Each member state is required, at not insignificant cost, to publish a website providing access to the

data.’ Our evaluation has highlighted the following shortcomings.
Searchability and data formats are a problem in a large number of member states.
Search functions are hard to use in several countries. In some countries they are non-existent.

Article 2 of the regulation sets out a requirement that users may make searches according to any
combination of criteria and “extract all the corresponding information as a single set of data”. This

functionality has not been implemented by most countries.

The format of the data also poses problems, if data are presented in large numbers of sub-divisions,
or extremely large documents in formats, that are hard to search — for example a 13,000 plus page

PDF documents in the case of Hungary.

The farmsubsidy.org project uses screen-scraper tools and programming to automate multiple
searches as a way of extracting the entire underlying data set from a web search form. This is a
time-consuming task that requires a high level of programming skill and access to remote servers. It
is a ‘last resort’ in the many cases where countries do not publish the whole data set in addition to
providing a search form. Several countries do provide the whole data in a CSV or XLS or other
format — and this is welcomed as good practice. Many countries do not and worse still, a few
countries appear to have designed their websites with the deliberate aim of obstructing screen
scrapers. In this last category of countries engaging in apparent deliberate obfuscation of their
websites are Hungary, the Republic of Ireland and the Netherlands.

Summary

To summarise the results of our evaluation, we have a three level assessment, based on a traffic
lights: red (bad implementation, clearly in breach of the regulations), orange (important
deficiencies, likely to be in breach of the regulations) and green (good implementation, in

compliance with the regulations). Black is a designation reserved for the one country that has

3 The Commission maintains links to most of these websites at the following web page:
http://ec.europa.eu/agriculture/funding/index_en.htm




already announced it wishes to defy the regulations and has not implemented them at all. Slovakia

is a strange case as it suggests it is in compliance but we can find no evidence of this.

One member state, which we will not name, has a website with a very elementary security

vulnerability that makes the entire dataset (and potentially all other data on the same government

server) open to anyone who would wish to add, modify or delete records — including deleting all the

data.

Green

Black Red Orange

Active defiance Bad implementation, Important deficiencies, | Good implementation,
clearly in breach of the | likely to be in breach in compliance with the
regulations of the regulations regulations

Germany Bulgaria Austria Belgium
Cyprus France Czech Republic
Ireland Greece Denmark
Latvia Hungary Estonia
Lithuania Italy Finland
Luxembourg Poland Romania
Malta Portugal Slovenia
Netherlands Sweden UK
Slovakia
Spain

In order to improve implementation and fulfil the promise of budget transparency we

recommend that the Commission takes the lead in recommending consistent formats for

budget data across all areas of the EU budget, so all member states have a guideline. Only in

this way will it be possible for truly comparable data on EU policies across member states to

be provided throughout the Union.

Analysis by Brigitte Alfter, Tommy Kaas, Nils Mulvad and Jack Thurston for farmsubsidy.org

6 May 2009
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COMMISSION REGULATION (EC) No 259/2008

of 18 March 2008

laying down detailed rules for the application of Council Regulation (EC) No 1290/2005 as regards
the publication of information on the beneficiaries of funds deriving from the European
Agricultural Guarantee Fund (EAGF) and the European Agricultural Fund for Rural Development

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European

Community,

Having regard to Council Regulation (EC) No 1290/2005 of
21 June 2005 on the financing of the common agricultural
policy (), and in particular point 8b of Article 42 thereof,

After consulting the European Data Protection Supervisor,

Whereas:

(1)  Article 44a of Regulation (EC) No 1290/2005 lays down
that Member States have to ensure the annual ex-post
publication of the beneficiaries of the European Agri-
cultural Guarantee Fund (EAGF), and of the European
Agricultural Fund for Rural Development (EAFRD), here-
inafter referred to as Funds, and the amounts received per

beneficiary under each of these Funds.

(2)  The purpose of the publication, which should be in
accordance with the information held by the paying
agencies in their books and records and which should
only concern payments received in the preceding
financial year, is to enhance transparency regarding the
use of the Funds and improve their sound financial
management. In order to meet these objectives, the infor-
mation should be presented to the public in a clear,
harmonised and searchable manner by the due date of
30 April. In respect of EAFRD expenditure paid between
1 January and 15 October 2007, a special date for publi-

cation should be fixed.

(3)  To this end, the minimum requirements as to the content
of the publication should be laid down. These
requirements should not go further than what is
necessary in a democratic society in order to reach the

objectives pursued.

(4)  Publication of the information should be implemented
via the internet in the form of a search tool which
ensures that the public at large is in the position to
consult it. The search tool should permit to search on
the basis of certain criteria and the results of the search

should be presented in an easily accessible form.

(") OJ L 209, 11.8.2005, p. 1. Regulation as last amended by Regu-

lation (EC) No 1437/2007 (O] L 322, 7.12.2007, p. 1).

(EAFRD)

()

The publication of the information concerning the bene-
ficiaries should occur as quickly as possible after the
closure of the financial year in order to ensure trans-
parency towards the public. At the same time, Member
States should have sufficient time to undertake the
necessary work. As the objective of transparency does
not require that the information remains available indefi-
nitely, a reasonable period of availability of the published
information should be laid down.

Making this information accessible to the public
enhances transparency regarding the use of Community
funds in the common agricultural policy and improves
the sound financial management of these funds, in
particular by reinforcing public control of the money
used. Given the overriding weight of the objectives
pursued, it is justified with regard to the principle of
proportionality and the requirement of the protection
of personal data to provide for the general publication
of the relevant information as it does not go beyond
what is necessary in a democratic society and for the
prevention of irregularities.

To comply with the data protection requirements bene-
ficiaries of the Funds should be informed of the publi-
cation of their data before the publication takes place.
The information of the beneficiaries should take place
through the application forms for aid or when the data
are collected otherwise. Furthermore, the beneficiaries
should be informed about their rights under Directive
95/46/EC of the European Parliament and of the
Council of 24 October 1995 on the protection of indi-
viduals with regard to the processing of personal data
and on the free movement of such data (?) and the
procedures applicable for exercising these rights. As
regards expenditure incurred in financial years 2007
and 2008, in so far as information of the beneficiaries
is not possible at the moment of collecting the personal
data, the beneficiaries should still be informed within a
reasonable period of time before publication actually
takes place.

For the sake of transparency, beneficiaries of the Funds
should also be informed that, for the purpose of safe-
guarding the financial interests of the Communities, their
personal data may be processed by auditing and investi-
gating bodies of the Communities and the Member
States. This information should be given at the same
moment as the information on the publication and on
the rights of individuals is given.

() OJ L 281, 23.11.1995, p. 31. Directive as last amended by Regu-
lation (EC) No 1882/2003 (OJ L 284, 31.10.2003, p. 1).
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(99 In order to facilitate the access of the public to the data (g) for the European Agricultural Fund for Rural Development,

published, the Commission should provide for a
Community website including links to the websites of
the Member States on which the information has been
made available. In view of the different organisational
structures within the Member States, they should
determine themselves which body is in charge of
setting up and maintaining their single website and of
publishing the data.

(10)  Since Article 2 of Regulation (EC) No 1437/2007
provides that Article 44a of Regulation (EC) No
1290/2005, inserted by Regulation (EC) No
1437/2007, applies to EAGF expenditure incurred from
16 October 2007 and to EAFRD expenditure incurred
from 1 January 2007, it is therefore necessary to apply
also the implementing rules for the same time period.

(11)  The measures provided for in this Regulation are in
accordance with the opinion of the Committee on the
Agricultural Funds,

HAS ADOPTED THIS REGULATION:

Atticle 1
Content of the publication

1. The publication referred to in Article 44a of Regulation
(EC) No 1290/2005 shall include the following information:

(a) the first name and the surname where the beneficiaries are
natural persons;

(b) the full legal name as registered where the beneficiaries are
legal persons;

() the full name of the association as registered or otherwise
officially recognised where the beneficiaries are associations
of natural or legal persons without an own legal personality;

(d) the municipality where the beneficiary resides or is
registered and, where available, the postal code or the part
thereof identifying the municipality;

() for the European Agricultural Guarantee Fund, hereinafter
referred to as EAGF, the amount of direct payments within
the meaning of Article 2(d) of Regulation (EC) No
1782/2003 received by each beneficiary in the financial
year concerned;

(f) for the EAGF, the amount of payments other than those
referred to in point () received by each beneficiary in the
financial year concerned;

hereinafter referred to as EAFRD, the total amount of public
funding received by each beneficiary in the financial year
concerned, which includes both the Community and the
national contribution;

(h) the sum of the amounts referred to in points (e), (f) and (g)
received by each beneficiary in the financial year concerned;

(i) the currency of these amounts.

2. Member States may publish more detailed information
than provided for in paragraph 1.

Atticle 2
Form of the publication

The information referred to in Article 1 shall be made available
on a single website per Member State through a search tool
allowing the users to search for beneficiaries by name, munici-
pality, amounts received as referred to in (e), (f), (g) and (h) of
Article 1 or a combination thereof and to extract all the corre-
sponding information as a single set of data.

Atticle 3
Date of the publication

1. The information referred to in Article 1 shall be published
by 30 April each year for the preceding financial year.

2. For the EAFRD expenditure paid between 1 January and
15 October 2007, the information shall be published by
30 September 2008, provided that the expenditure has been
reimbursed by the EAFRD to the Member State concerned by
that date. Otherwise, the information shall be published
together with the information for the financial year 2008.

3. The information shall remain available on the website for
two years from the date of their initial publication.

Article 4
Information of the beneficiaries

1. Member States shall inform the beneficiaries that their
data will be made public in accordance with Regulation (EC)
No 1290/2005 and this Regulation and that they may be
processed by auditing and investigating bodies of the Commu-
nities and the Member States for the purpose of safeguarding
the Communities’ financial interests.

2. In case of personal data, the information referred to in
paragraph 1 shall be provided in accordance with the
requirements of Directive 95/46/EC and the beneficiaries shall
be informed of their rights as data subjects under this Directive
and of the procedures applicable for exercising these rights.
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3. The information referred to in paragraphs 1 and 2 shall be
provided to the beneficiaries by including it in the application
forms for receiving funds deriving from the EAGF and EAFRD,
or otherwise at the time when the data are collected.

By way of derogation from the first subparagraph, as regards
data related to payments received in the financial years 2007
and 2008, the information shall be provided at least four weeks
before the date of their publication.

Atticle 5
Cooperation between the Commission and Member States

1. The Commission shall set up and maintain a Community
website under its central internet address which includes the
links to the websites of the Member States. The Commission
shall provide updates of the internet links according to the
information sent by Member States.

2. The Member States shall send to the Commission the
internet address of their website as soon as it has been set up
as well as any subsequent changes thereof having an influence
on the accessibility of their website from the Community
website.

3. Member States shall nominate a body in charge of setting
up and maintaining the single website referred to in Article 2.
They shall inform the Commission of the name and address
details of this body.

Atticle 6
Entry into force and application

This Regulation shall enter into force on the day of its publi-
cation in the Official Journal of the European Union.

It shall apply to EAGF expenditure incurred from 16 October
2007 and to EAFRD expenditure incurred from 1 January
2007.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 18 March 2008.

For the Commission
Mariann FISCHER BOEL
Member of the Commission



